State v. Penrod Appellant\u27s Brief Dckt. 44501 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Not Reported Idaho Supreme Court Records & Briefs
1-24-2017
State v. Penrod Appellant's Brief Dckt. 44501
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
Recommended Citation
"State v. Penrod Appellant's Brief Dckt. 44501" (2017). Not Reported. 3565.
https://digitalcommons.law.uidaho.edu/not_reported/3565
1ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
MAYA P. WALDRON
Deputy State Appellate Public Defender
I.S.B. #9582
322 E. Front Street, Suite 570
Boise, Idaho 83702
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
) NO. 44501
Plaintiff-Respondent, )
) BINGHAM COUNTY NO. CR 2015-7229
v. )
)
ANTHONY JAMES PENROD, ) APPELLANT’S BRIEF
)
Defendant-Appellant. )
______________________________)
STATEMENT OF THE CASE
After  Anthony  James  Penrod  pled  guilty  to  sexual  abuse  of  a  minor  under  sixteen,  the
district court sentenced him to a unified term of twenty years, with seven years fixed.  That
sentence is excessive in light of the mitigating factors in his case.  Mr. Penrod asks that this
Court order the district court to retain jurisdiction over him or reduce his sentence as it sees fit.
Statement of Facts and Course of Proceedings
In November 2015, Mr. Penrod was living temporarily with his cousin’s ex-wife and her
twelve-year-old autistic son.  (See PSI, pp.3–4, 48.)  During that time, Mr. Penrod had manual-
to-genital  and  oral-to-genital  contact  with  the  son.   (See PSI, pp.3–4; R., pp.11, 14–16.)  The
State charged Mr. Penrod with lewd conduct with a child under sixteen.  (R., pp.8–9, 40–41.)
2Mr.  Penrod  later  pled  guilty  to  an  amended  charge  of  sexual  abuse  of  a  child  under
sixteen, I.C. § 18-1506(1)(b), and agreed to pay restitution, while the State agreed to concur with
the presentence investigator’s recommendation, except that it would not recommend anything
less than retained jurisdiction.1  (R., pp.49–50, 53–63; Tr., p.4, L.4–p.21, L.14.)
At sentencing, the State concurred with the presentence investigator’s recommendation
that Mr. Penrod be incarcerated, and suggested a unified twenty-five year term, with ten years
fixed.  (Tr., p.40, Ls.11–15.)  Defense counsel discussed Mr. Penrod’s young age, learning
disability, mental health concerns, history of suffering abuse, moderate LSI score, and remorse.
(Tr., p.28, L.17–p.33, L.8.)  Defense counsel asked that the court retain jurisdiction over
Mr. Penrod so that he could get the foundation he needed for the court to feel comfortable
placing him on probation in a secure facility designed to supervise and rehabilitate sex offenders.
(Tr., p.33, L.12–p.37, L.10.)
The Court explained that placing Mr. Penrod on probation would diminish the
seriousness of his crime, and expressed its concerns with Mr. Penrod’s history of acting out
sexually and his attitude about this crime.  (Tr., p.41, L.6–p.47, L.25.)  The court sentenced
Mr.  Penrod  to  a  unified  term  of  twenty  years,  with  seven  years  fixed.   (Tr.,  p.48,  Ls.1–6;
R., pp.96–98.)  Mr. Penrod timely appealed.  (R., pp.102–03.)
1 At the entry of plea hearing, the court mistakenly said that in no event would the State
recommend anything greater than a retained jurisdiction.  (Tr., p.4, Ls.14–17.)
3ISSUE
Did the district court abuse its discretion when it sentenced Mr. Penrod to a unified term of
twenty years, with seven years fixed, and declined to retain jurisdiction?
ARGUMENT
The District Court Abused Its Discretion When It Sentenced Mr. Penrod To A Unified Term Of
Twenty Years, With Seven Years Fixed, And Declined To Retain Jurisdiction
When a defendant challenges his sentence as excessively harsh, this Court will conduct
an independent review of the record, taking into account “the nature of the offense, the character
of the offender, and the protection of the public interest.” State v. Miller, 151 Idaho 828, 834
(2011).   The  Court  reviews  the  district  court’s  sentencing  decision  for  an  abuse  of  discretion,
which occurs if the district court imposed a sentence that is unreasonable, and thus excessive,
“under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002); State v.
Toohill, 103 Idaho 565, 568 (Ct. App. 1982).   “A sentence is reasonable if it appears necessary
to accomplish the primary objective of protecting society and to achieve any or all of the related
goals of deterrence, rehabilitation, or retribution.” Miller, 151 Idaho at 834.
In addition to imposing a sentence directly, the district court has the discretion to retain
jurisdiction. See I.C. § 19–2601(4).  “The primary purpose of the retained jurisdiction program
is to enable the trial court to gain additional information regarding the defendant’s rehabilitative
potential and suitability for probation.” State v. Jones, 141 Idaho 673, 676 (Ct. App. 2005).  In
this case, the district court abused its discretion by imposing an excessive sentence and not
retaining jurisdiction.
Mr. Penrod’s difficult childhood, including his likely history of abuse, is the strongest
mitigating factor. Mr. Penrod’s grandmother, who was intermittently homeless, raised
Mr. Penrod from a young age because his parents “did not keep a clean house.”  (PSI, pp.6, 45,
447–48.)  She suspected that Mr. Penrod had been molested when he was between three and five
years old.  (Def. Ex. A, p.1, 4.)  She tried to get him treatment and counseling, but time after time
her efforts failed.  (Def. Ex. A, pp.1–4.)  When Mr. Penrod was twelve, he tried to have sex with
his one-year-old cousin.  (PSI, pp.7, 45.)  He was removed from his home as a result, and then
lived in various group homes until he was eighteen.  (PSI, pp.7, 45.)  As the court recognized at
sentencing, it appears that the system failed Mr. Penrod.  (Tr., p.43, L.23.)
Mr. Penrod’s disability and mental health concerns are another mitigating factor.  He was
in special education classes throughout school, was diagnosed with ADHD as a child, and still
has cognitive difficulties.  (5/19/16 Psychological Assessment, pp.2–4.)  He suffers from a mood
disorder, anxiety disorder, depressive disorder, gender identity issues, and maybe also has a
stress  disorder  and  gender  dysphoria.   (PSI,  pp.12,  41,  45,  51.)   Mr.  Penrod  battles  depression
and  has  considered  suicide  multiple  times.   (PSI,  p.9.)   According  to  Dr.  Hatzenbuehler,  who
conducted the psychosexual evaluation, Mr. Penrod “is very emotionally needy and suffers from
deep-seated emotions of feeling lonely, affection starved, and abandoned.  Feelings of emptiness
and emotional instability lead him continually to search for love and affection.”  (PSI, p.45.)
Despite these difficulties, Mr. Penrod graduated from high school, participated in Job Corps, and
finished a culinary arts program.  (PSI, p.8.)
Mr. Penrod has participated in sex offender treatment in the past, but he admits he is not
in control of his sexual impulses and understands he needs continued treatment.  (PSI, pp.12–13,
45.)   He  also  feels  guilty,  ashamed,  and  sorry  for  what  he’s  done.   (PSI,  p.62.)
Dr. Hatzenbuehler noted that Mr. Penrod has been institutionalized for much of his life and
needs to develop skills that will allow him to live successfully in the community, and she
5believes that Mr. Penrod’s treatment could safely take place in a semi-structured setting within
the community.  (PSI, pp.13, 46.)
In light of these mitigating factors, the district court abused its discretion by sentencing
Mr. Penrod to a unified term of twenty years, with seven years fixed and by not retaining
jurisdiction.
CONCLUSION
Mr. Penrod respectfully requests that this Court order a period of retained jurisdiction or
reduce his sentence as it sees fit.
DATED this 24th day of January, 2017.
__________/s/_______________
MAYA P. WALDRON
Deputy State Appellate Public Defender
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